STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC SUPERIOR COURT

STATE OF RHODE ISLAND, by and through
SHELDON WHITEHOUSE, Attorney General

V. ) C.A. No. 99-5226

LEAD INDUSTRIESASSOCIATION, INC,;
AMERICAN CYANAMID COMPANY;

ATLANTIC RICHFIELD COMPANY;

E.|. DUPONT DE NEMOURSAND COMPANY;
THE O’'BRIEN COMPANY;

CONAGRA GROCERY PRODUCTS COMPANY;
THE GLIDDEN COMPANY; NL INDUSTRIES, INC,;
SCM CHEMICALS; THE SHERWIN-WILLIAMS
COMPANY; and JOHN DOE CORPORATIONS

DECISION

SILVERSTEIN, J., Before the Court, pursuant to Rule 12(b)(6) of the Superior Court Rules of

Civil Procedure, are defendants motions to dismiss and the plaintiff’s objection thereto.
Facts/Travel
On October 12, 1999, the Attorney Generd of the State of Rhode Idand (the Attorney Genera
or the State) filed a complaint againgt severd lead pigment manufacturers and their trade association,

gpecificdly nine named defendants' and John Doe Corporations collectively identified herein as the lead?

! The named defendants include Lead Industries Association, Inc., American Cyanamid Company,
Atlantic Richfiedd Company, E. . DuPont De Nemours and Company, The OBrien Company, the
Glidden Company, NL Industries, Inc., SCM Chemicds, and The Sherwin-Williams Company, some
being successors-in-interest to other entities.

2 The Stae avers that “American Cyanamid, Atlantic Richfiedd, DuPont, O'Brien, Glidden, NL
Industries, SCM Chemicds and Sherwin-Williams and their agents, servants, aiders and/or abettors and
co-congpirators ( [ ] Manufacturing Defendants) manufactured, processed, marketed, promoted,
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indugtry. In its complaint, the State dleges an extensive history of defendants conduct conssting of
misrepresentations and concealment of evidence regarding the hazards of lead. The State claims thet it
has been damaged because it has incurred, and continues to incur, substantia costs related to
discovering and abating lead, detecting lead poisoning, and providing (i) medicad and/or other care for
lead-poisoned resdents of this state, (i) education programs for children suffering injuries as a result of
lead exposure and (iii) education programs for state resdents:® In seeking compensatory and punitive
damages, injunctive and other equitable relief, the State pled ten causes of action: (i) public nuisance, (i)
violation of the Rhode Kand Unfar Trade Practice and Consumer Protection Act, G.L. 1956 §
6-13.1-1 et seq. (UTPA), (iii) drict ligbility, (iv) negligence, (v) negligent misrepresentations and
omissons, (vi) fraudulent misepresentations and omissons, (vii) civil conspirecy, (viii) unjust
enrichment, (ix) indemnity and (x) equitable rdief to protect children.

Certain defendants filed their motion to dismiss on January 31, 2000. On the same date,
defendant The Sherwin-Williams Gompany (Sherwin-Williams) filed a motion to dismiss the complaint
on conditutiond grounds. On May 31, 2000, defendant Lead Industries Association (LIA) filed a
moation to dismiss wherein it joined Sherwin-Williams argument to dismiss based on condtitutiona

grounds. In early June, the State filed briefs in oppostion to the defendants motions filed on January

supplied, distributed and/or sold dl or substantidly al lead products contained in paint and coatings ( []
Lead) during the relevant time period.” A. Compl., 1 13.

3 “Asadirect and proximate result of these and other wrongful actions by the defendants, the State has
suffered substantia damages, including but not limited to, the costs of discovering and abating Lead, the
expenditure of State funds to detect lead poisoning and provide medica and/or other care of lead
poisoned residents of the State, the costs of education programs for children suffering injuries as aresult
of Lead exposure and the costs of education programs for residents of the State due to the dangers
present as a result of Lead in the State.  These costs continue to mount as residents of the State
continue to be exposed to Defendants Lead.” Am. Compl., 1142 .



31, 2000, to which Sherwin-Williams, the LIA and certain defendants filed reply briefs on August 15,
2000. On July 21, 2000, the State filed its firs amended complaint wherein it merely added ConAgra
as adefendant.* Defendant ConAgrafiled its motion to dismiss on September 15, 2000. On October
12, 2000, the Court heard extensve ord argument on the motions to dismiss and the State’ s objection
thereto. Subsequent to the availability of a transcript of the hearing, the parties smultaneoudy filed
post-hearing briefs on or about December 14, 2000.

Relying on various theories and over the State’s objection, the defendants move this Court
pursuant to Rule 12(b)(6) of the Superior Court Rules of Civil Procedure to dismiss for falure to sate
any cause of action cognizable under Rhode Idand law.

M otion to Dismiss

It is well-settled that the sole function of a motion to dismiss is to test the sufficiency of the

complaint. Rhode Idand Affiliate, American Civil Liberties Union, Inc. v. Bernasconi, 557 A.2d 1232,

1232 (R.1. 1989). “When ruling on a Rule 12(b)(6) moation, the trid justice must look no further than
the complaint, assume that dl dlegations in the complant are true, and resolve any doubts in a plaintiff's

favor.” Edate of Sherman v. Almeda, 747 A.2d 470, 473 (R.l. 2000) (quoting Rhode Idand Affiliate,

American Civil Liberties Union, Inc., 557 A.2d at 1232). “When it gppears clear beyond a reasonable

doubt that plaintiff would not be entitled to relief under any set of facts, a motion made pursuant to Rule

12(b)(6) should be granted.” Solomon v. Progressive Casudty Insurance Co., 685 A.2d 1073, 1074

(R.1. 1996) (order) (citing Hlis v. Rhode Idand Public Trangt Authority, 586 A.2d 1055, 1057 (R.l.

1991)).

4 The named defendants are collectively referred to hereinafter as the defendants.
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Attorney General’'s Capacity to Bring this Suit

At the outset, the defendants challenge the Attorney General’s authority in bringing this suit on
bendf of the State. The Attorney Generd counters that his authority derives from the following three
distinct capacities. (1) proprietary, asthe Stat€' s corporate attorney; (2) statutory, as provided for in the
Rhode Idand General Laws, and (3) sovereign, as founded in the common law and established in the
Rhode Idand Condtitution. The State contends that this suit differsin kind from other suits commenced
by private individud plantiffs Regarding the Attorney Generd’s authority to bring this action, the
defendants primarily chalenge the extent of his sovereign capacity to pursue certain dams on behdf of
the Rhode Idand citizenry.

In this date it is wdl-settled that “[suits for the public should be placed in public and

respongble hands” McCarthy v. McAloon, 79 R.l. 55, 62, 83 A.2d 75, 78 (1951) (quoting O'Brien

v. Board of Aldermen, 18 R.I. 113, 116, 25 A. 914, 915 (1892)). The public officer vested with thet

authority is the Attorney Generd of the sate. 1d.; see dso Stearns v. Newport Hospital, 27 R.I. 309,

316, 62 A. 132, 135 (1905) (Recognizing that the Attorney Generd is the proper person to represent
the public in any judicid inquiry regarding the conduct of the trustee in administering a public trust, our

Supreme Court quoted Burbank v. Burbank, 152 Mass. 254, 25 N.E. 427 (1890), “‘This duty of

maintaining the rights of the public is vested in the Commonwedth, and it is exercised here, as in
England, by the attorney-generd.””) Although exclusive, the Attorney Genera’s authority to redress a
purdy public wrong excepts “those ingances where one of the public who is injured has a digtinct
persond legd interest different from that of the public a large” McCarthy, 79 R.I. at 62, 83 A.2d at

78.



The sgnificant powers of the office of Attorney Generd derive from common and statutory law.
“‘The office of Attorney Generd is an ancient one. It came into being as a necessary adjunct in the
adminigration of the common law of England and was trangported to America in the early days of the
establishment of government in the colonies as part of ther English derived common law.””  Suitor v.

Nugent, 98 R.I. 56, 58, 199 A.2d 722 (R.I. 1964) (quoting Commonwedlth ex re. Minerd v. Margiotti,

325 Pa. 17, 21, 188 A. 524 (1936)). Our Supreme Court recognized, as the Pennsylvania court had
noted, that with the office of Attorney Genera “came the common-law powers and duties thereof to the
extent that they were not abridged by condtitutiond provison.” Id. Our congtitution “did not purport to
create such an office but recognized it as existing and provided for continuance of the powers and duties
exercised by its occupant prior to the adoption of the condtitution.” 1d. Specificdly, Article X, section
12 of our congtitution provides, “The duties and powers of the . . . atorney-generd . . . shal be the
same under this congtitution as are now established, or as from time to time may be prescribed by law.”
Accordingly, the common law powers of the Attorney Generd are not abridged by the Rhode Idand
Condtitution. Further, the Legidature may not “infringg]] upon the fundamenta powers of the Attorney

Generd.” In Re House of Representatives, 575 A.2d 176, 180 (R.l. 1990) (construing Murphy V.

Yates, 276 Md. 475, 492, 494, 348 A.2d 837, 846-47 (1975)) (“the Genera Assembly may not
abrogate the common law powers of the Attorney Generd . . . having been Stated as those ‘ prescribed
by law’. . . . If an Officeis created by the Condtitution . . . the position can neither be abolished by
gatute nor reduced to impotence by the trandfer of duties characteristic of the office to another office
created by the legidature’). Additiondly, the powers of the Attorney Genera derive
from certan datutory authority, induding G.L. 1956 88 42-9-2, 42-9-5, and 6-13.1-5 (infra).

Spedficdly, in rdevant part, G.L. 1956 § 42-9-2 provides that, “ The attorney generd . . . ddl exercise
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the powers and duties prescribed in and shall enforce the provisons of this chapter and of 88 12-1-4 --
12-1-12 [Title 12 Crimind Procedure], and in dl other provisons of the generd laws and public laws
insofar as they relate to the powers and duties of the attorney generd.” Further, G.L. 1956 § 42-9-5
provides, “The attorney generd shadl commence and prosecute to find judgment and execution those
other legd or equitable processes, and shall perform those other duties which are or may be required of
him or her by law.” Accordingly, the Attorney Generd’s authority in bringing this action is comprised of
that which existed at common law, aswell asthat dlowed by Satute.

The Doctrine of Parens Patriae

A date' s authority to vindicate certain interests of the state and its citizens is often referred to as

a parens patriae action. “Parens patriae means literdly ‘parent of the country.”” Estados Unidos

Mexicanosv. DeCoster, 229 F.3d 332, 335 (1st Cir. Me 2000) (quoting Alfred L. Snapp & Son, Inc.

v. Puerto Rico, 458 U.S. 592, 600, 102 S.Ct. 3260, 73 L. Ed. 2d 995 (1982)). The doctrine “creates
an exception to normd rules of sanding gpplied to private citizens in recognition of the specid role that
a Sae plays in pursuing its quad-sovereign interests in ‘the wel-being of its populace’” 1d. (diting

Snapp, 458 U.S. at 602); see dso Georgia v. Tennessee Copper Co., 206 U.S. 230, 237, 27 S. Ct.

618, 51 L.Ed. 1038 (1907) (a state “has an interest independent of and behind dl titles of its citizens, in
dl the earth and ar within its domain®). A da€e's “quas-sovereign interest is thus distinct from, for
example, its sovereign interest in protecting and maintaining its boundaries and its proprietary interest in
owning land or conducting a business venture.” Id. a n.3 (citing Snapp, 458 U.S. at 601-02). Itisa
“judicidly created exception that has been narrowly construed.” 1d. In DeCoster, the Firgt Circuit

Court of Appedls recognized that the “most complete explanation of the parens patriae doctrine in its



modern incarnation, as applied to the States of this country,” appears in the United States Supreme
Court’sopinion in Snhapp:

“In order to maintain [a parens patriag] action, the State must articulate an
interest apart from the interests of particular private parties, i.e, the State must
be more than a nomind paty. The State must express a quas-sovereign
interest. Although the articulation of such interests is a matter for case-by-case
development -- neither an exhaudtive forma definition nor a definitive list of
qudifying interests can be presented in the abstract -- certain characteristics of
such interests are so far evident. These characteridtics fdl into two generd
categories. Fird, a State has a quas-sovereign interest in the hedth and
well-being -- both physica and economic -- of its resdents in genera. Second,
a Stae has a quas-sovereign interest in not being discriminatorily denied its
rightful status within the federd sysem.” 1d. at 336 (quoting Shapp, 458 U.S. at
607).

Findly, a quas-sovereign interest “must be sufficiently concrete to create an actual controversy between
the State and the defendant.” Snapp, 458 U.S. at 602. Sufficient quasi-sovereign interests include a
da€'s interests in its citizens hedth, safety, and wdfare as well as in a hedthful environment. 1d. at
603-07.

Rhode Idand recognizes the parens patriae doctrine® Further, if the Attorney Generd could
not bring such actions, it appears that wrongs to the public interest would not be able to be vindicated
by the State.

Separ ation of Powers

The defendants characterize the ingtant action as an attempt by the State to have the judiciary
exercise legidative function by setting the State’' s fiscal and regulatory policy in violation of separation of
powers principles. Without citing controlling casdaw, they contend that, absent legidative authorization,

the State cannot by this action recover costs for lead inspections and abatement, public hedth

> Genera Laws 1956 88 6-36-12 (Rhode Idand Antitrust Act); 40-8.2-6 (Medical Assistance Fraud);
42-9.1-1 (Office of Health Care Advocate); and 46-12.3-5 (Environmental Injury Compensation Act).
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education, medica care and special education of lead-affected children. Specificdly, the defendants
contend that besides not imposing any obligation or responghility on lead pigment manufacturers, the
Lead Poisoning Prevention Act, G.L. 1956 § 23-24.6-1 et seq., enacted in 1991 (LPPA), as a
comprehengive enactment, does not provide any right of action which alows the sate to recover its
costs. The defendants contend that the Rhode Iland Condtitution “entrudts the powers for setting fiscal
and regulaory palicy to the legidature, not the judiciary acting at the behest of the Attorney Generd.”®
Accordingly, the defendants contend, this Court should dismiss the entire action.

The Attorney Generd, relying on a liberd interpretation clause within the statute, counters that
the LPPA does not contain any language suggesting that the Generd Assembly intended the Statute to
provide the exclusve mechanism to remedy Rhode Idand's environmentd hedth problem caused by
leed. Specificaly, section 25 of the LPPA, entitled “Interpretation and severability,” provides n
revant part thet “[t]he provisons of this chapter shall be liberally construed and shall be held to be in
addition to, and not n subgtitution for or a limitation of, the provisons of any other law.” G.L. §
23-24.6-25. It iswdl-settled that it is “the province and duty of the judicid department to say what the

law is” City of Pawtucket v. Sundlun, 662 A.2d 40, 59 (R.I. 1995) (citing Marbury v. Madison, 5

U.S. 137, 177 2 L.Ed 60, 73 (1803)). Accordingly, “when the language of a legidaive enactment is
clear and unambiguous, th[€] [c]ourt will interpret the statute literdly and accord the words of the Satute

ther plain and ordinary meanings” Seddonv. Bonner, 755 A.2d 823, 826 (R.l. 2000) (citing Accent

Store Design, Inc. v. Marathon House, Inc., 674 A.2d 1223, 1226 (R.l. 1996)). Furthermore, in
examining an unambiguous Saute, “there is no room for statutory congtruction”; it must be gpplied as

written. 1d. (cting In re Denisewich, 643 A.2d 1194, 1197 (R.l. 1994)). The Gengrd Assembly’s

8 Shewin-Williams Mem. at 3.



incluson of the liberd-interpretation clause supports the sat€'s argument.  Further, subsection 6 of the
legidative findings codified in § 23-24.6-2 of the LPPA provides:

“The enactment and enforcement of this chepter is essentid to the public

interest. It is intended that the provisons of this chapter be liberdly construed

to effectuate its purposes.”
Moreover, the express purpose of the LPPA is “to protect the public health and the public interest by
establishing a comprehensive program to reduce exposure to environmenta lead and thereby prevent
childhood lead poisoning, the most severe environmenta hedlth problem in Rhode Idand.” G.L. 1956 §
23-24.6.3. Accordingly, the absence of express authorization in the statute does not condtitute a
separation of powers bar which absolutely precludes the Attorney Generd from bringing this type of

action. However, to the extent that the State seeks to defray lead-related specid education codts, its

cdamsfal entirdy. City of Pawtucket, 662 A.2d a 57-59 (“the task of designing a system of financing

public education has been delegated to the Generd Assembly under Article 12 [of the Rhode Idand
Condtitution]”; the court may not meddle with “the plenary conditutiond power of the Generd
Assembly in education’ nor assume “aresponghility explicitly committed to the Legidaure’).

Free Public Services

While acknowledging that Rhode Idand decisons have not addressed the free public services
doctrine specificaly, the defendants contend that the Court should apply the rule and hold that the costs
of public services related to lead are not recoverable as a matter of law. The free public services
doctrine generdly provides that “ public expenditures made in the performance of governmenta functions

are not recoverable” Koch v. Consolidated Edison Company of New York, Inc., 62 N.Y.2d 548,

468 N.E.2d 1, 8, 479 N.Y.S.2d 163 (1984), cert. denied, 469 U.S. 1210, 105 S.Ct. 1177, 84

L.Ed.2d 326 (1985). “[C]ertan exceptions to the generad rule have been created by datutory
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enactment to give amunicipdity a clam for expenditures for firefighters or other police power services.”
Id. The defendants argue that the free public services rule especidly gpplies to this matter becauseit is
congistent with separation of powers principles. The defendants essentialy contend that this Court may
not create aremedy.

Rule 12(b)(6) which controls this matter does not permit this Court to dismiss a case unless it
falsto state a claim upon which relief can be granted. Super. Ct. R. of Civ. P. 12(b)(6). Inreviewing a
12(b)(6) motion, asin dl metters before it, this Court is constrained to follow existing Rhode Idland law.

See, eq., Robinsonv. Ddfino, 710 A.2d 154, 161 (R.I. 1998) (Here our Supreme Court, though

ultimately overturning the Superior Court, recognized that the trid justice “had correctly followed and
applied the controlling Rhode Idand case law existing at the time of the trid”). Indeed, “the creation of

new causes of action should be left to the Legidature” Ferreira v. Strack, 652 A.2d 965, 968 (R.I.

1995) (citations omitted). However, this Court's recognition of the Attorney Generd’s existing
authority to protect the public interest is not, in this Court’s opinion, cresting a cause of action or judicia
remedy.” Accordingly, the defendants motions to dismiss must be examined in the context of the
well-established powers of the Attorney General to redress public wrongs. To adopt the free public
services rule and dismiss this action thereby, particularly in the absence of controlling casdaw requiring
such arule, would ignore exigting authority of the Attorney Generd, as for example, with respect to his
right to bring a public nuisance action.

Count | -- Public Nuisance

7 See, eq., G. L. 1956 § 23-19.1-18.1(qg) of the Hazardous Waste Management Act of 1978, enacted
by P.L. 1982, ch. 337, 82 which provides: “The provisons of this section [Determination of restoration
costs--Judgment--Other relief not precluded] shal not preclude the State or attorney genera or
department of environmental management from seeking any other rdief authorized by other satute or
common law.”
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In Count | of its complaint, the State asserts that “the defendants creasted an environmenta
hazard that continues and will continue to unreasonably interfere with the hedth, safety, peace, comfort
or convenience of the residents of the State, thereby congtituting a public nuisance.”® It is undisputed
that the Attorney General may prosecute a public nuisance at common law and under Generd Laws
1956 8§ 10-1-1 et seq., entitled “ Abatement of Nuisances.” Section 10-1-1 provides:

“Whenever a nuisance is dleged to exig, the atorney genera or any citizen of
the gtate may bring an action in the name of the state, upon the relation of the
atorney genera or of an individud citizen, to abate the nuisance and to
perpetudly enjoin the person or persons maintaining the nuisance and any or dl
persons owning any legd or equitable interest in the place from further
maintaining or permitting the nuisance ether directly or indirectly. The complaint
shdl be duly sworn to by the complaining party, unless brought by the atorney
generd, and shdl st forth the names of the parties, the object of the action, a
description of the place complained of, and a statement of the facts congtituting
the dleged nuisance”

Here, the Attorney Generd, as guardian of the public, asserts that the defendants, as
manufacturers, promoters and suppliers, are responsible for the presence of lead, a substance aleged to
be a hedth hazard to members of the public, in public and private buildings throughout the State.®
Further, the State also contends that the defendants misconduct, by causing a public hedth criss, has
caused the State to ncur sibstantial dameges.  In its expansve request for relief, the State, in part,

seeks an order for the abatement of lead.

8 Am. Compl., 1111 44, 46.
® The Attorney Generd digtinguishes this clam as a “ public nuisance, massve harm to the community”
as opposed to an action brought in a governmentd entity’s “proprietary capacity for buildings thet it
owned.” Tr. at 133.
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In support of its clam, the State rdies in part upon the legidative findings codified in the LPPA.
Generd Laws 1956 § 23-24.6-2 expresses the sgnificant legidative findings regarding the dangers to
the public resulting from exposure to lead:

“The generd assembly finds, upon the report of the environmenta lead task
force, and the reports, hearings, and records of its own committees and of
federal agencies including the environmenta protection agency and centers for
disease contral, that:

(1) Environmenta exposures to even low levels of lead increase a child's
risks of developing permanent learning disabilities, reduced concentration and
attentiveness and behavior problems, problems which may persst and adversely
affect the child's chances for success in school and life.

(2) Childhood lead poisoning is caused by environmenta exposure to lead.
The mogt significant sources of environmental lead are lead based paint in older
housing and house dugt and soil contaminated by such paint.

(3) Childhood lead poisoning is completely preventable.

(4) Rhode Idand does not currently have a comprehensive strategy in place
for preventing childhood lead poisoning. As a result, tens of thousands of
Rhode Idand’s children are poisoned by lead a levels believed to be harmful,
with most of these poisoned children going undiagnosed and untrested.

(5) Childhood lead poisoning is dangerous to the public hedth, safety, and
generdl welfare of the people and necessitates excessive and disproportionate
expenditure of public funds for hedth care and specid education, causing a
drain upon public revenue.

(6) The enactment and enforcement of this chapter is essentid to the public
interest. It is intended that the provisons of this chapter be liberdly construed
to effectuate its purposes.

(7) The magnitude of the childhood lead poisoning in Rhode Idand's older
homes and urban areas is a result of approved use of lead based materias over
such an extended period in public buildings and systems as well as private
housng that a comprehensive gpproach is necessary to dleviate the cause,
identify and treat the children, rehabilitate the affected housing where young
children reside, and dispose of the hazardous materid. Rhode Idand presently
does not have the public nor the private resources to handle the total problem,
thereby requiring prioritizing on a need bags. (Emphasis added.)

Moreover, as previoudy stated, the purpose of the LPPA *“is to protect the public health and public

interest by establishing a comprehengve program to reduce exposure to environmenta lead and thereby
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prevent childhood lead poisoning, the most severe environmenta hedlth problem in Rhode Idand.” G.L.
1956 § 23-24.6-3.

Our Supreme Court has recognized the Attorney Generd’s prosecution of a public nuisance
action seeking abatement of lead paint from a premises where “dgnificant amounts of lead had] been
found to congtitute a hazard to the public and to children, in particular.” Pinev. Kdian, 723 A.2d 804,
805 (R.1. 1998) (order) (affirming trial court order granting preliminary injunction). The métter involved
an goplicaion for a prdiminary injunction by the Attorney Generd and the Director of the Department
of Hedlth who asserted “an overriding public interest in the protection of public hedth.” Pinev. Kdian,
C. A. 96-2673, February 2, 2000, Isradl, J. The trid justice, having found certain facts based on the
evidence before him, had stated his belief that at a hearing on the merits, the Court “would rule as a
matter of law based on the evidence . . . [that] the premises are a public nuisance.” 1d. Accordingly,
thetrid court, after including areference to its generd equitable power as wdl asjurisdiction pursuant to
G.L. 1956 § 10-1-1 et seq. to abate a public nuisance upon gpplication of the Attorney Generd,
granted the gpplication for a preliminary injunction and ordered, in part, that the defendants abate dl
lead hazards from the premises! In its affirmance order, the Supreme Court acknowledged the trid
judtice's finding that the “persstence of the continuing hazard of lead paint presents immediate and
irreparable harm to the public so long as that hazard remains unabated.” Pine, 723 A.2d at 805.

Rhode 1dand case law defines a public nuisance as “an unreasonable interference with a right
common to the generd public: it is behavior that unreasonably interferes with the hedth, safety, peace,

comfort or convenience of the generd community.” Citizens for Preservation of Waterman Lake v.

Thetrid court dso referenced its statutory authority to grant injunctive relief upon gpplication of the
director of the Department of Hedlth. G.L. 1956 8§ 23-1-23 and 23-24.6-23.
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Davis, 420 A.2d 53, 59 (R.1. 1980) (citing Copart Industries, Inc. v. Consolidated Edison Company of

New York, 41 N.Y.2d 564, 568, 362 N.E.2d 968, 971, 394 N.Y.S.2d 169, 172 (1977)); Radigan v.

W. J. Hdloran Co., 97 R.l. 122, 128, 196 A.2d 160, 163 (1963); see a0 Hydro-Manufacturing, Inc.

v. Kayser-Roth Corp., 640 A.2d 950, 957 (R.l. 1994); 4 Restatement (Second) Torts 88 821B(1),

(2)(a) at 87 (1979). The burden of proving a nuisance is upon the paty dleging it who must
“demondrate the existence of the nuisance, and that injury has been caused by the nuisance complained

of.” Citizens for Preservation of Waterman Lake, 420 A.2d at 59 (citations omitted). However, “the

law does not attempt to mpose liability in every case in which one person’s conduct has some
detrimentd effect on another.” Id. “Liability isimposed only in those cases in which the harm or risk to
one is greater than he ought to be required to bear under the circumstances.” 1d. (citing 4 Restatement
(Second) Torts § 822, omt. g at 112 (1979)). Nevertheless, “[o]ne is subject to liability for a nuisance
caused by an activity, not only when he carries on the activity but dso when he participates to a
subgtantid extent in carrying it on.” 4 Restatement (Second) Torts § 834 at 149 (1979).

According to the defendants herein, the State has not asserted a public nuisance claim because
a public right has not been infringed and because the defendants lead did not cause the aleged harm
while within their control as product manufacturers or promoters. Further, the defendants contend that
the dlegations fall to satify the language of 8§ 10-1-1 regarding enjoining the person(s) “maintaining the
nuisance and any and dl persons owning any legd or equitable interet in the place from further
maintaining or permitting the nuisance.”

The State dleges that the defendants are respongble for the presence of lead, a product
recognized by our courts and the Legidature as condituting a potentidly severe hedth hazard to

members of the public, in public and private properties throughout the State. It further contends that the
14



defendants misconduct, including a conspiracy cdculated to midead the public axd the government
regarding the danger to the public resulting from exposure to lead, hes unreasonably interfered with the
public hedth, including the public’ sright to be free from the hazards of unabated lead.

The issue before this Court is whether the State has sufficiently averred that the defendants have
unreasonably interfered with a right common to the generd public: more specificdly, whether ther
conduct res unreasonably interfered with the hedth, safety, peace, comfort or convenience of the

generd community. Citizens for Presarvation of Waterman Lake, 420 A.2d at 59. Further,

reasonableness is a question of fact. See Gimmicks, Inc. v. Dettore, 612 A.2d 655, 659 (R.I. 1992)

(dting DeNucai v. Pezza, 114 RI. 123, 129, 329 A.2d 807, 810 (1974)) (“noise must be

unreasonable to rise to the leve of a [private] nuisance, and reasonableness is a question of fact”).

Moreover, in Pucc v. Algiere where a party contended that the remedy for abatement of common law

nuisances is controlled by § 10-1-1, the Supreme Court determined that the Superior Court could
consder the matter before it “as condtituting a nuisance a common law” despite noncompliance with 8
10-1-1'* because “the remedy et forth therein is neither exclusve nor mandatory.” 106 R.I. 411,
419-20, 261 A.2d 1, 6-7 (1970). Accordingly, in light of the legidative findings in the LPPA and our
casdaw, induding Kalian, assuming the facts as dleged in the complaint are true, and drawing dl
reasonable inferences in favor of the State, the Attorney Generd has adequately asserted an action for
public nuisance. Accordingy, the defendants motion to dismiss the public nuisance count is denied.

Count Il -- Violation of R.l. Unfair Trade Practice and Consumer Protection Act

1Although § 10-1-1 does not define nuisances, “ statutes defining nuisances generdly do not change the
common-law definition of the term” or “supersede the common law as to other acts which condtitute a
public nuisance a& common law.” 58 Am Jur 2d Nuisances 8§ 61 (1989). Moreover, “statutory
remedies for the abatement of nuisances do not, as a rule, supersede existing common law remedies.”
Id.
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[G.L.86-13.1-1 et seq.]

In his second count, pursuant to G.L. 1956 § 6-13.1-5, the Attorney Generd dleges the
defendants violated the UTPA thereby proximatdy causing the Sate to suffer substantid damages.
Specificdly, the State aleges that the defendants have violated the Act,

“among other things, by
a Making fase and/or mideading statements that had, and have,
the capacity, tendency or effect of deceiving or mideading
Rhode Idand consumers,
b. Failing to state materid facts regarding the dangers of exposure
to Lead, the omission of which deceived or tended to deceive.”

A. Compl., 91 48-51.

In pertinent part, the UTPA makes unlawful “unfair or deceptive acts or practicesin the conduct
of any trade or commerce” G.L. 1956 § 6-13.1-2. When the UTPA became law on June 1, 1968,
the relevant provision, § 6-13.1-5, read:

“Whenever the attorney genera has reason to believe that any person isusing or
is about to use any method, act, or practice declared by § 6-13.1-2 of this act
to be unlawful, and that proceedings would be in the public interest, [the
atorney generd] may bring an action in the name of the date againg such
person to restrain by temporary or permanent injunction the use of the method,
act, or practice . . . . The [] courts are authorized to issue temporary or
permanent injunctions to restrain and prevent violations of thisact. . . .”

P. L. 1968, ch. 12,88 1, 2. (Emphasisadded.) Subsequently, in 1970, the Legidature added the term
“has used” to the origind provison:

“Whenever the attorney generd has reason to believe that any person is using,
has used, or is about to use any method, act or practice declared by section
6-13.1-2 of this act to be unlawful, and that proceedings would be in the public
interest, [the attorney generall] may bring an action in the name of the dae
againg such person to restrain by temporary or permanent injunction the use of
the method, act, or practice. . ..”
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P.L. 1970, ch. 249, § 2. (Emphasis added.) The subject 1970 amendment expressly dates that it shdll
take effect upon its passage. P.L. 1970, ch. 249, § 5.

The defendants argue that this dam fails because the statute may not be applied retroactivdy
and because the State does not have standing under 8§ 6-13.1-5 to bring a clam for damages or
affirmative injunctive relief. Further, the defendants contend that the State is not seeking to enjoin
defendants from recently or presently engaging in unfair or deceptive trade practices. In oppostion, the
Attorney Generd, while asserting that the State' s UTPA claim is rot based on a retroactive application
of the statute, contends that the addition of the term “has used” in 1970 manifests an intent ky the
General Assembly to dlow pre-1970 misconduct to form a bass of recovery for post-1970 damages
and relief. The Attorney Generd argues that the statute is remedia and should be construed broadly,
and dso that the amendment relates back to the origind dtatute thereby encompassing any harm that
occurred after the 1968 enactment.

It is well-settled that statutes and thelr amendments are presumed to gpply prospectively.

Hydro-Manufecturing, Inc., 640 A.2d a 954 (citing Lawrence v. Anheuser-Busch, Inc., 523 A.2d

864, 869 (R.l. 1987)); Dunbar v. Tammelleo, 673 A.2d 1063, 1065 (R.l. 1996) (“datute will generdly

be construed to operate prospectively from and after effective date of statute”); Avanzo v. Rhode Idand

Department of Human Services, 625 A.2d 208, 211 (R.l. 1993) (only when a statute “contains clear

and explicit language requiring retroactive gpplication [will] that statute [] be interpreted to operate
retroactively”). “Only when ‘it appears by clear, srong language or by necessary implication that the
Legidature intended’ a daute to have retroactive gpplication will the courts apply it retroactively.”

Hydro-Manufacturing, Inc., 640 A.2d at 954-55 (diting VanM arter v. Royd Indemnity Co., 556 A.2d

41, 44 (R.I. 1989)). When a datute lacks “the requisite spedficity or necessary implication regarding
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retroactivity, the disinction between a sibstantive datute and a remediad o procedural statute comes
into play.” Lawrence, 523 A.2d at 869. However, the “clear enunciation of a legidative choice

overrides any constructional preference for prospective or retrospective application that otherwise might

obtain.” 1d. (quoting Raymond v. Jenard, 120 R.I. 634, 637, 390 A.2d 358, 359 (1978)).

Arguably, the use of the words “has used” in the amendment could be construed as a
retroactive intention; however, the Legidature specificdly articulated its intention that the subject
amendment “shall take effect upon passage.” P.L. 1970, ch. 249, 8§ 5. The language “ shall take effect

upon passage’ indicates a prospective intent.  Hydro-Manufacturing, Inc., 640 A.2d at 955; see dso

Jenningsv. U.S. Bobbin & Shuttle Co., 44 R.I. 388, 117 A. 647 (R.l. 1922) (“<datutes are presumably

intended to operate prospectively, and words should not have a retrospective operation unless they are
S0 clear, strong and imperative that no other meaning can be annexed to them or the Legidatures
intention cannot be otherwise satisfied”’). Further, as maintained by the defendants, other meaning can
be applied to the term “has used.” For example, that the amendment prevents a defendant from
avoiding prosecution by terminating misconduct.  Accordingly, this Court must construe 8 6-13.1-5, as
amended, as operating prospectivey.  Consequertly, the Attorney Generd’s contentions that
pre-amendment conduct which causes post-amendment damages is within the purview of 8§ 6-13.1-5
and not a retroactive application of the statute must fail.

Beneath the assertions o ongoing harms resulting from the aleged unfair or deceptive acts or
practices of the defendants, the latest-dated misconduct complained of occurred in 1962. A. Compl., 1
39(b). Further, the Attorney Genera concedes that “ Defendants findly discontinued manufacturing and
promoting Lead in 1978 when the federd government required themto do so.” P. Mem. in Opp. at 50;

see dso Am. Compl., § 20 (“the use of Lead was banned for resdentia use in the United States in
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1978"). Neverthdess, a careful reading of the complaint reveds dlegations that may be construed as
past, as wdl as continuing, unlawful and deceptive practices by the defendants. Because the
amendment to 8§ 6-13.1-5 requires prospective application, the Attorney Generd can rely on the term
“has used” to prosecute an action for misconduct that occurred after, not before, the 1970 amendment.
Further, in light of the legidative findings contained in the LPPA, it is reasonable to bdieve that this
action isin the public interest.  Accordingly, the Attorney Generd has pled sufficient factud dlegations
to withstand the defendant’s motion to dismiss.  Further, whether since the time when the operative
language is gpplicable, such unlawful and deceptive practices have occurred is a question of fact.
Accordingly, it isingppropriate to dismissthe UTPA clam.

Basad on the foregoing and the State’' s expansve request for injunctive reief, this Court need
not reach the defendants  chdlenge regarding the Attorney General’ s standing pursuant to 8 6-13.1-5to
bring an action for prospective injunctive rdief and/or the State' s alleged damages.

CountsllIl, IV, V and VI -- Strict Liability, Negligence,

Negligent Misr epresentations and Omissions,
and Fraudulent Misr epresentations and Omissions

In Count Il of its complaint, the State assarts a drict lidbility clam against manufacturing
defendants. The State dleges negligence, negligent misrepresentations and omissons, and fraudulent
misrepresentations and omissions, Counts 1V - VI respectively, againg al defendants. In response, the
defendants contend that the tort claims are barred because of the statute of repose found in G.L. 1956
8 9-1-29 and because they are too remote or derivative.

Statute of Repose
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It is undisputed that 8§ 9-1-29 is a statute of repose. See Allbee v. Crane Co., 644 A.2d 308

(R.I. 1994) (order). Section 9-1-29, entitled “Congtruction of improvements to red property --
Immunity from lidbility,” provides:

“No action (including arbitration proceedings) in tort to recover damages shdl
be brought against any architect or professona engineer who designed,
planned, or supervised to any extent the condruction of improvements to red
property, or against any contractor or subcontractor who constructed the
improvements to rea property, or materid suppliers who furnished materids for
the condruction of the improvements, on account of any deficiency in the
design, planning, supervison, or observation of congtruction or construction of
any such improvements or in the materias furnished for the improvements:

(1) For injury to property, rea or persond, arisng out of any such deficiency;
(2) For injury to the person or for wrongful deeth arisng out of any such
deficiency; or

(3) For contribution or indemnity for damages sustained on account of any
injury mentioned in subdivisons (1) and (2) hereof more than ten (10) years
after subgtantiad completion of such an improvement; provided, however, that
this shal not be congtrued to extend the time in which actions may otherwise be
brought under 88 9-1-13 and 9-1-14.”

The purpose of the statute of repose in 8§ 9-1-29 is well-settled.  In enacting 8 9-1-29, the
Generd Assembly required that individuas seeking recovery in tort againgt condructors of
improvements to rea property bring an action within ten years of the substantia completion of the

improvement. Qualitex, Inc. v. Coventry Redlty Corp., 557 A.2d 850, 852 (1989). The Legidature

enacted this statute of repose in reaction to the extinction of the doctrine of privity. Walsh v. Gowing,

494 A.2d 543, 546 (R.I. 1985). With the abrogation of this doctrine, architects, engineers, and others

ceased to enjoy immunity from liability to third parties. 1d. (dting Temple Sinai-Suburban Reform

Temple v. Richmond, 112 R.l. 234, 308 A.2d 508 (1973)). Therefore, the Generd Assembly

attempted to shield “architects, professona engineers, contractors, subcontractors, and materiamen”

20



and to provide them with a reasonable limitation on their greatly expanded potentid ligbility. Qualitex,

Inc., 557 A.2d at 852 (1989) (citing Wash v. Gowing, 494 A.2d at 546).

In Quditex, the court considered whether a fire-sprinkler system is an mprovement to red
property for the purposes of § 9-1-29 and whether the statute protected the manufacturer of the system
from lidbility. 557 A.2d a 852-53. After finding that the fire-sprinkler system is “within the
‘improvement to red property’ language within the statute,” the court then, congtruing the broadly
written language of the daute, determined that “[m]anufacturers, just like architects, engineers,
contractors, and subcontractors, need protection from individuas whose negligence in maintaining an

improvement to redl property may cause liability.” 1d. at 853 (citing J. H. Westerman Co. v. Fireman's

Fund Insurance Co., 499 A.2d 116, 121 (D.C. App. 1985)). Further, in Qualitex, the court, found that

the defendant who alegedly “designed, manufactured, inspected and ingtdled” the fire-sprinkler system,
as manufacturer, ingtaler and supplier, was a maeridmant? for purposes of § 9-1-29. Id. Accordingly,
the Quditex Court held that the defendant, as materidman or manufacturer, was entitled to the

protection of § 9-1-29.

In the matter before this Court, the defendants, over the State€' s objection, argue that paint, like
the fire-gprinkler system, is within the “improvement to red property” language of 8 9-1-29 and further,
that as manufacturers, they are immune from liability. However, the maiter herein involves a sgnificant
diginction. The rdevant causes of action are not brought againgt the menufacturing defendants as
manufacturers of paint. Reather, they are brought againgt the manufacturing defendants in relation to the

manufacture of lead, pecificdly “al lead products contained in paint and coatings” A. Compl., T 13.

2The Court defined materialman as one who “‘furnish[es] materids or supplies used in congtruction or
repair of a building [or] structure’” 1d. a 953 (quoting Black’s Law Dictionary 881 (West 5th ed.
1979)).
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In light of the Qualitex andyds, this Court finds that the statute is not calculated to include lead, an
ingredient in paint, as within the “improvement to red property” language and thereby afford protection
to the manufacturers of such ingredients*® Accordingly, as to the manufacturing defendants, the defense
of the statute of repose is not gpplicable. In light of this Court’ s finding regarding lead, it follows that the
LIA, as an aleged promoter of the lead, may not rely on 8§ 9-1-29 as a defense to the relevant causes
of action.

Nullum Tempus

Having determined that 8 9-1-29 is not gpplicable to the counts herein, this Court need not
decide whether the State, as the Attorney Generd argues, may invoke the common law doctrine of
nullum tempus to avoid its time limitation. However, to the extent that the State, pursuant to the subject
counts, seeks to protect a public right, the doctrine of nullum tempus dlows the Attorney Generd to
avoid any rdevant Satute of limitation. Under the doctrine of nullum tempus, “the sovereign is exempt
from the consequences of its laches, and from the operation of statutes of limitations” unless the Satute

specificaly provides otherwise. Guaranty Trust Co. v. United States, 304 U.S. 126, 132-33, 58 S. Ct.

785, 82 L. Ed. 1224 (1938). The policy behind the doctrine has been the preservation of the public
rights, revenues, and property from injury or loss, by the negligence of public officers. 1d. at 132. The

doctrine is well-established in Rhode Idand. See Almy v. Church, 18 R.l. 182, 187-88, 26 A. 58, 60

(1893) (the ancient maxim "Nullum tempus occurrit regi” is in force in this Sate); see aso Searle v.

Laraway, 27 R.I. 557, 65 A. 269 (1906); State of Rhode Idand v. Pawtuxet Turnpike Co., 8 R.I. 521,

BAN “improvement” is “a vauable addition made to property (usudly red estate) or an amdioration in
its condition, amounting to more than mere repairs or replacement, costing labor or capital, and intended
to enhance its value, beauty or utility or to adapt it for new or further purposes” Black’'s Law
Dictionary 757 (West 6th ed. 1990).
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524 (1867) (“Indeed, no length of usurpation shall affect the Crown, nullum tempus occurrit regi; the
Attorney Generd being a public officer, may be presumed to be capable of a sdutary and reasonable
discretion, as well as the court, and when acting in behdf of the State [quo warranto], he deems it his
duty to prosecute for a forfeiture, it is not for the court, in the absence of any datutory limitation, to say
heistoo late.).

However, the subject counts are common law tort clams for grict liability, negligence, negligent
misrepresentations and omissions, and fraudulent misrepresentations and omissons. To the extent that
these torts are dleged to affect consumers, the generd public or resdents of the State, they could have
been filed by any private litigant againgt the defendants. Accordingly the State is not making aclam in
its governmental capacity to preserve a public right. Further, under Rhode Idand law, it is well-settled
that “the common law forbids the assgnment of one's cause of action to recover for persond injuries.”

Hospital Service Corp. of Rhode Idand v. Pennsylvania Ins. Co., 101 R.I. 708, 712, 227 A.2d 105,

109 (1967). Accordingly, the Attorney Generd may not invoke the nullum tempus doctrine for such a
purpose and may not prosecute tort claims for individud citizens

To the extent that the Sate's dlegations clam harm resulting from lead in public buildings, the
State retains the nullum tempus exemption from the operation of a Satute of limitations, unless by its
terms the satute expresdy includes the State. The pertinent Satute of limitations, G.L. 1956 § 9-1-13,
does not expresdy exempt the State*  Accordingly, this portion of Sta€'s tort dams survives the

motionsto dismiss.

14Generd Laws 8§ 9-1-13, entitled “Limitation of actions generaly -- Product liability” provides:
“(@ Except as otherwise specidly provided, dl civil actions shdl be
commenced within ten (10) years next after the cause of action shal accrue, and
not after.
(b) [Ruled uncondtitutional] Notwithstanding the provisions of subsection (@) of
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Remoteness
Even if the subject counts did not suffer from the infirmities aready mentioned, these clams
would still be barred because, as the defendants contend, to the extent that they are entirdly derived
from alleged damages to others, they are too remote to be recoverable by the State. The doctrine of
remoteness bars recovery in tort for indirect harm suffered as a result of injuries directly sustained by
another person. In the context of a securities fraud action, the United States Supreme Court recognized
that the concept of proximate causation generdly requires “some direct relation between the injury

asserted and the injurious conduct dleged.” Holmes v. Securities Investor Protection Corp., 503 U.S.

258, 268, 112 S.Ct. 1311, 117 L.Ed.2d 532 (1992). Therefore, “a plaintiff who complain[s] of harm
flowing merely from the misfortunes vigited upon a third person by the defendant’s acts [is] generdly
said to stand at too remote a distance to recover.” Holmes, 503 U.S. at 268-69 (citing 1 J. Sutherland,

Law of Damages 55-56 (1882)). In support of the directness of relationship requirement, the Holmes

Court articulated a three factor rationde:

“Hird, the less direct an injury is, the more difficult it becomes to ascertain the
amount of the plaintiff’s damages tributable to the [defendant’s wrongdoing],
as digtinct from other, independent factors. Second, quite gpart from problems
of proving factud causation, recognizing clams of the indirectly injured would
force courts to adopt complicated rules apportioning damages among plaintiffs

this section, an action for the recovery of damages for persona injury, deeth, or
damage to red or persona property, including any action based upon implied
warranties arisng out of an aleged design, ingpection, lising or manufacturing
defect, or any other aleged defect of whatsoever kind or nature in a product, or
arigng out of any aleged falure to warn regarding a product, or arisng out of
any dleged falure to properly indruct in the use of a product, shal be
commenced within ten (10) years after the date the product was first purchased
for use or consumption.”
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removed at different levels of injury from the [wrongdoing], to obviate the risk
of multiple recoveries. And, findly, the need to grapple with these problemsis
amply unjudtified by the generd interest in deterring injurious conduct, snce
directly injured victims can generdly be counted on to vindicate the law as
private attorneys generd, without any of the problems attendant upon suits by
plantiffsinjured more remotely.”1d. at 269-70 (citations omitted).

The State contends thet this Court should permit its claim to recover the codts of providing
lead-related services to the public because the defendants aleged wrongdoing has caused direct
injuries to the State itsdlf, that the daims are not derivative. It dleges:

“As a direct and proximate result of these and other wrongful actions by the

Defendants, the State has suffered substantia damages, including, but not

limited to, the cogts of discovering and abating Lead, the expenditure of State

funds to detect lead poisoning and provide medical and/or other care of lead

poisoned residents of the State, the costs of education programs for children

auffering injuries as a result of Lead exposure and the costs of education

programs for residents of the State due to the dangers present as a result of

Lead in the State. These codts continue to mount as residents of the State

continue to be exposed to Defendants' Lead.” Am. Compl., 142.
However, the State would not have suffered its aleged injuries unless, for example, some consumer(s)
chose to purchase lead-products and subsequently expose residents of Rhode Idand to lead. These
expenditures congtrued as injuries by the State are inescapably contingent on direct or speculative harm

to such persons and accordingly are too derivative, remote, or contingent to support a cognizable tort

cam.

Count VII -- Civil Conspiracy

In this count, the Sate, after incorporating the foregoing alegations, avers in relevant part that
the defendants conspired to “concea the known hazards of lead, to midead the public and the

government as to those hazards, and to market and promote the use of the product despite such
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knowledge of the hazards” A. Compl., 1 85. The defendants contend that this count fails because a
civil congpiracy clam requires an actionable underlying wrong and none exists.

The tort of civil congpiracy exigts in Rhode Idand. ERI Max Entertainment, Inc. v. Streisand,

690 A.2d 1351, 1354 (R.l. 1997), and is etablished by evidence from “which a party may reasonably
infer the joint assent of the minds of two or more parties to the prosecution of the unlawful enterprise.”
Stubbsv. Tdt, 88 R.I. 462, 468, 149 A.2d 706, 708-09 (1959) (citation omitted); see also Sullivan v.
Faria, 112 R.l. 132, 138, 308 A.2d 473, 477 (1973) (acivil conspiracy clam fals without evidence “to

show the requisite unlawful purpose or unlawful means’); Guilbeault v. R.J. Reynolds Tobacco Co., 84

F. Supp. 2d 263, 268 (D.R.I. 2000) (Under Rhode Idand law, “a civil conspiracy claim requires the
Specific intent to do something illegd or tortious’).

The State dleges that the defendants wrongfully agreed to midead the public regarding the
hazards of lead and to market and promote it without proper warnings, dl the while knowing the
dangersthat lead presented, especidly to children. Because avdid clam for civil conspiracy requires a
collaborative intent to do something unlawful and because this Court has not dismissed the State' s entire

complaint, the conspiracy count survives this stage of the proceedings.

Count VIII -- Unjust Enrichment

The complaint dleges that the defendants have been and continue to be unjustly enriched
because the State’'s paying of lead-related costs resulting from the harms caused by the defendant's
conduct has conferred a benefit on the defendants by dlowing them to derive substantid economic

benefit. The defendants counter thet the aleged “ conferred benefit” is not legdly cognizable.
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The doctrine of unjust enrichment “ permits the recovery in certain instances where a person has
received from another a benefit, the retention of which, would be unjust under some legd principle, a

Stuation which equity has established a recognized.” Merchants Mutua Insurance Co. v. Newport

Hogspita, 108 R.I. 86, 93, 272 A.2d 329, 332 (1971). “[T]he unjust enrichment doctrine has for its
bass that in a given dtuation it is contrary to equity and good conscience for one to retain a benefit that
has come to him [or her] at the expense of another and that it is not necessary in order to create the
obligation to make redtitution or to compensate that the party unjustly enriched be guilty of atortious or
fraudulent act.” 1d. In Rhode Idand, “actions brought upon theories of unjust enrichment and

quasi-contract are essentidly the same.” Bouchard v. Price, 694 A.2d 670, 673 (R.l. 1997) (quoting R

& B Electric Co. v. Amco Congtruction Co., 471 A.2d 1351, 1355 (R.l. 1984). It iswell-settled that

“in order to recover under quasi-contract for unjust enrichment, a plantiff is
required to prove three dements. (1) a benefit must be conferred upon the
defendant by the plaintiff, (2) there must be gppreciation by the defendant of
such benefit, and (3) there must be an acceptance of such benefit in such
circumstances that it would be inequitable for a defendant to retain the benefit
without paying the vaue thereof.” Id. (citations omitted).

Under the doctrine of unjust enrichment, the concept of benefit is construed broadly:

“a person confers a benefit upon another if he [or she] . . . satisfiesa debt or a

duty of the other, or in any way adds to the other’s security or advantage. He

[or she] confers a benefit not only where he [or she] adds to the property of

another, but dso where he [or she] saves the other from expense or loss. The

word ‘benefit,” therefore, denotes any form of advantage” Restatement of

Reditution 81, cmt. b at 12 (1937).

Here, the Attorney Generd dleges that the State's payment of Lead-related costs has alowed

and continues to alow the defendants to derive economic gain from their promotion and sale of lead

while, at the State's expense, avoiding respongbility for the damages it has caused. Further the State

dleges that the defendants have appreciated this benefit and that retention of the benefit is inequitable.
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In order for the defendants to succeed on their motion to dismiss, they are required to show that the
State would not be entitled to relief under any of its dleged facts. It is impossible for the Court to
determine at this stage that the State's lead-related expenditures have not added to the defendants,
indluding the LIA’s, advantage or saved them from loss.  Accordingly, the Stat€' s pleading is sufficient
with respect to its claim for unjust enrichment.

Count I X -- Indemnity

The State's clam for equitable indemnification is based on the dleged intentiond, negligert
and/or other wrongful conduct of the defendants. The Attorney Generd contends that according to
equitable principles, the defendants should be legdly responsble for the State€'s lead-related
expenditures because they, he dleges, result from the hazards created by the defendants’ lead.

The concept of indemnity is “based upon the theory that a party who has leen exposed to
ligbility solely as a result of the wrongdoing of another should be adle to recover from the wrongdoer.”

McCrory v. Spigd, 740 A.2d 1274, 1276-77 (R.. 1999) (citing Muldowney v. Westherking

Products, Inc., 509 A.2d 441 (R.I. 1986)). In explaining the concept, our Supreme Court has Stated:

“Everyone is deemed responsible for the consequences of his or her own acts.
The respongbility extends not only to the person directly injured but dso to the
one indirectly harmed by being held ligble by operation of law. . . . If another
person has been compelled to pay damages that should have been paid by the
wrongdoer, the latter becomes liable to the former.”_Muldowney, 509 A.2d at
443-44 (citations omitted).

A prospective indemnitee must prove three requisite eements.
“Firg, the party seeking indemnity must be liable to a third party. Second, the
prospective indemnitor must dso be lidble to the third party. Third, as between

the prospective indemnitee and indemnitor, the obligation ought to be
discharged by the indemnitor.” 1d. at 443.
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“Indemnity can only be obtained when the liability of the daimant is solely condructive or derivative and
only when the prospective indemnitor’s wrongful acts have caused such liability to be imposed.” 1d. at
444. *“One Stuaion saisfying th[e] third dement is when a potentid indemnitor is at fault and the

prospective indemnitee is blamdess” Wilson v. Krasnoff, 560 A.2d 335, 341 (R.I. 1989) (citing

Muldowney, 509 A.2d at 444).

In essence, the State avers that its owes a nondelegable, legaly imposed duty to the residents of
the State to make lead-related expenditures which were and are necessary because the defendants
intentiondly, negligertly or otherwise wrongfully failed to provide a reasonably safe product that would
not harm the public, especidly the children, who have been exposed to it. As between the State and the
defendants, the Attorney Generd dleges, the defendants ought to bear the burden of the lead-related
expenditures resulting from the damages due to lead. These averments suffice to dlege lega obligations
owed by the State, dbeit under statutory mandate, and the defendants to third parties. Accordingly, the
State has articulated the requisite dements for an indemnity claim.

Count X --Equitable Rdlief to Protect Children

It the find count, the State, after incorporating the foregoing averments in its pleading, asserts
that granting equitable relief requiring the defendants “to aid in the education of the generd public asto
hazards posed by their products and to aid in the abatement of Lead hazards throughout the State is the
only way to end the long-standing cycle of exposure, injury and permanent damage suffered by children
inthis State” A. Compl., 1 108. The defendants counter that the law of Rhode Idand does not permit

this count to stand as an independent cause of action.
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An injunction is a “court order prohibiting someone from doing some specified act or

commanding someone to undo some wrong or injury.” See Black’s Law Dictionary 784 (West 6th ed.

1990). Whereasinjunctions are

“equitable remedies whose grant or denia in each case is governed by
principles of equity, the rights or subjects that properly lie within the power of a
court of equity to control or protect by injunction are the same as those over
which equity jurisdiction extends generdly. A court of equity does not create
rights, but rather determines whether legd rights exist and, if so, whether it is
proper and just to enforce those rights. In short, a court may exert its equitable
powers to grant gppropriate relief only when a judicidly cognizable right exids,
and no adequate legd remedy is available.”

42 Am Jur 2d Injunctions § 46 (2000). In order for an injunction to issue, the moving party must
demondirate that rights in question will be irreparably injured or endangered if the injunction is not

issued. School Committee of Pawtucket v. Pawtucket Teachers Alliance, Loca No. 930, 117 R.I.

203, 206, 365 A.2d 499, 501 (R.l. 1976).

The State argues that a request for an injunction which is premised solely on dlegations of
imminent, irreparable harm without an underlying dam or dlegation of satutory duty amounts to an
independent cause of action under Rhode Idand law. However, as the defendants counter, in each of
the cases relied upon by the State, the plaintiff asserted an infringement of a particular right and
requested injunctive relief as aremedy therefor.

In its amended complaint, the State, after averring severd causes of action, requests in pertinent
pat raher extensve injunctive relief. Upon proving its burden with respect to “judicidly cognizable

rights” the State may indeed obtain equitable relief. See, eq., The Fund for Community Progress v.

United Way of Southeastern New England, 695 A.2d 517, 521 (R.l. 1997) (“The moving party

seeking a preliminary injunction must demondirate that it stands to suffer some irreparable harm that is
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presently threatened or imminent and for which no adequate legal remedy exids to restore that plaintiff

to its rightful pogtion.”); City of Woonsocket v. Forte Brothers, Inc., 642 A.2d 1158, 1159 (R.I.

1994) (Despite different procedurd requirements, the “same criteria must be established to issue either
apreliminary injunction or atemporary restraining order.”). However, the formulation of this count asa
clam for injunctive relief to protect children is, in this Court’s reading, duplicative of the relief requested
by the State in the “ Relief Requested” section of its amended complaint. Moreover, absent controlling
casdaw edablishing that a request for injunctive relief conditutes an independent cause of action,
injunctive relief is a remedy and, can nat, in itsdf, be recognized as a subgtantive clam. Accordingly,
the request for injunctive relief as articulated herein cannot stand as a separate cause of action and this
clam for injunctive relief to protect children falls
Court’sOrder
Counsd for the plaintiff is directed to present to the Court an appropriate order consstent with

the foregoing to be settled after notice and an opportunity for al partiesto be heard.
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